IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TRANSPORTATI ON | NSURANCE : ClVIL ACTI ON
COVPANY, :
Plaintiff,
v. : NO 99- CV- 1865

SPRI NG DEL ASSQOCI ATES,

Def endant ,
Third Party Plaintiff,

V.
KAT- MAN- DU CCORPORATI ON

Third Party Defendant.

VEMORANDUM

ROBERT F. KELLY, J. APRIL 3, 2001
This Motion for partial reconsideration, filed by
Plaintiff, Transportation |Insurance Conpany (“Transportation”),
arises fromthis Court’s Order dated Novenber 28, 2000, granting
summary judgnent in favor of Spring-Del Associates (“Spring-Del”)
wWth regard to the clains asserted by Transportati on as subrogee
of Waterfront Renai ssance Associates (“WRA’), which incl uded
clainms for contractual and common |aw indemity. The summary
j udgnment Order and the underlying action arose out of the
settlement of a lawsuit filed by Stephen Mddleton (“M.
M ddl eton”) after he was struck by a drunk driver while wal ki ng
al ong Del aware Avenue in Phil adel phia, Pennsylvania. For the

reasons that follow, Transportation’s Mtion for partial



reconsi deration is denied.

| . BACKGROUND

Transportation issued a commercial general liability
i nsurance policy nam ng WRA and other parties as insureds. WRA
owned property covered by the insurance policy on Del aware Avenue
i n Phil adel phi a, Pennsyl vania which was | eased in part to Spring-
Del. On April 4, 1994, while M. Mddl eton wal ked al ong Del awar e
Avenue at 1:30 a.m near the | eased property, he was hit by a
speedi ng drunk driver and was seriously injured. He and his wfe
filed a negligence suit (the “Mddleton suit”) agai nst
Transportation’s insureds and Spring- Del.

On May 2, 1995, WRA was served with a wit of sumons
in the Mddleton suit. On May 31, 1995, WRA and Spri ng- Del
entered into a rel ease which stated:

Know al | nen by these presents that

Wat erfront Renai ssance Associates, L.P. c/o
Carl Marks & Co., Inc. 135 East 57th St., New
York NY 10022 for and in consideration of Two
t housand seven hundred seventy-six dollars
and sixty one cents ($2,766.61) do hereby
rem se, release, and forever discharge
Spring-Del Associates a Pennsyl vani a General
Partnership, its partners, and its agent U S
Real ty Associates, Inc., their heirs,
executors and admnistrators (or its
successors and assigns), of and fromany and
all manner of actions and causes of action,
suits, debts, dues, accounts, bonds,
covenants, contracts, agreenents, judgnents,
cl ai rs and demands what soever in |aw or
equity, especially any and all clains
arising, concerning, or wth regard to those
two certain Lease Agreenents between

Wat erfront Renai ssance Associates, L.P. as
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Lessor and Spring-Del Associates as Lessee

dat ed Novenber 1, 1989 and May 1, 1990

respectively for those two certain parking

| ots at the southwest corner of Del aware

Avenue and Nobl e Street, Phil adel phi a,

Pennsyl vani a.

Wi ch agai nst the said Spring-Del Associ ates,

its partners, and its agent U S. Realty

Associ ates, Inc., ever had, now has (or

have), or which their heirs, executors,

adm ni strators, successors or assigns or any

of them hereafter can, shall or may have,

for or by reason of any cause, matter or

t hi ng what soever, fromthe begi nning of the

world to the date of these presents.
Rel ease Agreenent, Pl.’s Resp. to Mot. for Summ J., Ex. J.

Transportation’s insureds notified Transportation of
the Mddleton suit, and Transportation defended its insureds in
that action. WRA tendered the defense of the Mddleton suit to
Spring-Del, but Spring-Del rejected the tender. Various
def endants settled out of the Mddleton suit and obtai ned
rel eases fromthe plaintiffs. Spring-Del was rel eased for
$100, 000 and Transportation’s insureds were rel eased for
$1, 500, 000, of which Transportation funded $1, 000, 000.
Transportation al so incurred $200,000 in fees and costs in
defending the insureds in the Mddleton suit. Transportation
made paynent to the plaintiffs in the Mddleton suit on July 21,
1998.

The rights of the insureds for any defense costs and
settl enment anounts from Spring-Del were transferred to

Transportation pursuant to the insurance policy. Because Spring-
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Del refused to assunme the defense of WRA and refused to i ndemify
WRA, Transportation, as subrogee of WRA, filed a conplaint
seeking indemity from Spring-Del on April 14, 1999 in this
Court. On May 11, 2000 Spring-Del filed a Motion for summary

j udgnent regarding the clains asserted by Transportation, as
subrogee of WRA, which included clains for contractual and conmon
law i ndetmmity. On Novenber 28, 2000, this Court granted Spring-
Del’s Motion. On Decenber 4, 2000, Transportation filed the
current Motion for partial reconsideration of the Novenber 28,
2000 Order regarding the clains for contractual and common | aw

i ndemi ty.

I'1. STANDARD OF REVI EW

A notion for reconsideration is appropriate only where:
(1) there has been an intervening change in controlling law, (2)
new evi dence is available; or (3) there is need to correct a

clear error of law or prevent manifest injustice. N._ R ver Ins.

Co. v. G gna Reinsurance Co., 52 F.3d 1194, 1218 (3rd Cr. 1995).

However, such notions should only be granted sparingly.

Arnstrong v. Reisman, No. 99-4188, 2000 W. 288243, at *2 (E. D

Pa. Mar. 7, 2000).

L1, DI SCUSSI ON.

This Court granted sunmary judgnment on Novenber 28,
2000, in favor of Spring-Del on Transportation's clains, as

subrogee of WRA, for contractual and common | aw i ndemity agai nst



Spring-Del. Transp. Ins. Co. v. Spring Del Assocs., No. 99-1865,

2000 W. 1751090 (E.D. Pa. Nov. 28, 2000). This Court found that
t he | anguage of the unanbi guous rel ease entered into between WRA
and Spring-Del on May 31, 1995 was so broad and general that it
rel eased Spring-Del fromall possible liability arising fromthe
| eased prem ses, including the clains for indemity by
Transportation as subrogee of WRA. 1d. at *4. This Court also
found that WRA was aware of the Mddleton clains against it when
it signed the release, since it was served with a wit of sumons
in the Mddleton suit on May 2, 1995 and signed the rel ease
approxi mately four weeks later. 1d.

Transportation argues that this decision was in clear
error of established Pennsylvania law. In its Mtion for Partial
Reconsi deration, Transportation reasserts an argunment first
raised in its Response and reply briefs agai nst summary judgnent
whi ch the Court did not expressly discuss in its Novenber 28,
2000 Opinion. Transportation asks this Court to reconsider its
Order based on this argunent, or in the alternative, to clarify
its Order by specifically addressing the argunent. This Court
cannot conclude that its earlier reasoning was a clear error of
law. Parties to a contract may enter into whatever agreenent
they desire, no matter how i nprudent, and they will be bound by

t hat contract. Mellon Bank, N.A. v. Aetna Bus. Credit, 619 F.2d

1001, 1009 (3d Cir. 1980). Here, Spring-Del and WRA entered into



a very broad general release, and they, and Transportation as
subrogee, are bound by it. Furthernore, Transportation’s current
argunent is al so unpersuasive because it does not adequately

address the full reasoning behind the rules of law that it

espouses. See sections III.A and IIl.B., infra. However,
because this Court will not grant reconsideration, this Court
w || address Transportation s argunent.

At first glance, Transportation’s current argunment is
attractive in its sinplicity. However, upon closer exam nati on,
the argunent is flawed. Transportation weaves together two
propositions of law, arising fromtwo separate |lines of cases, in
order to argue that Spring-Del nmust indemify it. The first
proposition is that clains for indemification do not accrue

until paynent is made to an injured third party. Rubin Quinn

Mbss Heaney & Patterson, P.C. v. Kennel, 832 F. Supp. 922, 931

(E.D. Pa. 1993); R vera v. Phila. Theological Seni nary of St.

Charles Borroneo, 507 A 2d. 1, 14 (Pa. 1986); MCure v. Deerland

Corp., 585 A 2d 19, 22 (Pa. Super. 1991). The second proposition
is that general words of release will not bar a claimthat has

not accrued at the date of the rel ease. Bunnion v. Conrail, 108

F. Supp. 2d 403, 411 (E.D. Pa. 1999), affirmed 230 F.3d 1348 (3rd

Cr. 2000); Youngren v. Presque Isle Othopedic G oup, 876 F.

Supp. 76, 79 (WD. Pa. 1995); Restifo v. MDonald, 230 A 2d 199,

201 (Pa. 1967); Vaughn v. Didizian, 648 A 2d 38, 40 (Pa. Super.




1994). Therefore, Transportation argues that read together,
these statenents of |law stand for the proposition that,

regardl ess of how broadly the rel ease was worded, the rel ease
cannot bar the indemmity clains because those clains did not
accrue until paynent was nmade on July 28, 1998, three years after
the date the rel ease was signed.

A. VWhen dains for Indemification Accrue

Under Pennsylvania law, a claimfor indemification
does not fully accrue until paynent is nmade to the injured party.

Rubin Quinn, 832 F. Supp. at 934-935 (determ ning that the

i ndemmity clai mwas not beyond the statute of |imtations because
the claimhad not accrued until it was paid); R vera, 507 A 2d.

at 14 (finding that an inplied contract to i ndemmify cannot cone
into existence until the party seeking indemity has been found
liable to the plaintiff and has di scharged the obligation arising
fromthe liability); MQure, 585 A 2d at 22-23 (finding an

i ndemmity claimpremture because the underlying actions were not
resol ved, and therefore, it was inpossible to determ ne the basis
of the clains, and whether they were within the scope of the

indemmity clause). However, Rubin Quinn, Rivera and M ure,

cited by Transportation, do not resenble the current case. 1In
t hese cases, the courts were only concerned with whether the
indemity clains were fully ripe or enforceable. Here, we are

concerned wi th whet her possible indemity clainms arising froma



negl i gence suit, of which the parties were aware, are included in
the broad wording of a release entered into between the parties.
Therefore the findings in these cases are not directly applicable
to the case at bar. However, these cases do state as a general
proposition, that a claimfor indemification does not fully
accrue for all purposes until paynent is nade to the injured
third party.

B. VWhet her the General Wrds of a Release May Bar a Caim
t hat Has Not Accrued

The second rule of |law that Transportation recites,
t hat general words of release will not bar a claimthat has not
accrued at the date of the rel ease, does not reveal the whole
truth behind the rule. Transportation relies heavily on
Youngren, 876 F. Supp. 76, Restifo, 230 A 2d 199 and Vaughn, 648
A.2d 38 for support of its proposition. However, in every one of
t hese cases, the above sentence is preceded by, and coupled wth,
anot her sentence whi ch expl ains the reasoning behind the rule.
I n Youngren, the court stated:

[t] he courts of Pennsylvani a have
traditionally determned the effect of a

rel ease using the ordinary neaning of its

| anguage and interpreted the rel ease as
covering only such matters as can fairly be
said to have been wthin the contenpl ati on of
the parties when the rel ease was given

Furt hernore, under Pennsylvania law it is
wel|l settled that rel eases are strictly
construed so as not to bar the enforcenment of
a claimwhich had not accrued at the date of
t he execution of the rel ease.



Youngren, 876 F. Supp. at 79 (internal quotation and citations
omtted). In Refesto, the court stated that:

[a] long Iine of Pennsylvania cases has held
that a rel ease covers only those matters
which may be fairly said to have been within
the contenplation of the parties when the

rel ease was given. Accordingly, the general
words of the release will not be construed so
as to bar the enforcenent of a claimwhich
has not accrued at the date of the rel ease.

Restifo, 230 A 2d at 201. Lastly, in Vaughn, the court stated:

[t] he courts of Pennsyl vani a have

traditionally determned the effect of a

rel ease using the ordinary neaning of its

| anguage and interpreted the rel ease as

covering only such matters as can fairly be

said to have been within the contenpl ati on of

the parties when the rel ease was given

Mor eover, releases are strictly construed so

as not to bar the enforcenent of a claim

whi ch had not accrued at the date of the

execution of the rel ease.
Vaughn, 648 A.2d at 40 (internal quotation and citations
omtted). 1In each of these cases cited by Transportation, the
sentence preceding the one utilized by Transportation expl ains
that the reason unaccrued clains are not generally barred by
releases is that a release only covers matters that were within
the contenplation of the parties at the tinme of the release. The
courts seemto infer that clains that have not accrued will not
have been within the contenpl ation of the parties. Youngren, 876
F. Supp. at 79; Restifo, 230 A 2d at 201; Vaughn, 648 A.2d at 40.
The basi c reasoning behind the rule appears to be that it would

be unfair for a release to bar clains that could not possibly



have been contenpl ated or foreseen by the parties. Restifo, 230
A.2d at 201. Specifically, the rule prevents the releasor from

bei ng overreached. |1d. The court in Three Rivers Mdtors Co. V.

Ford Motor Co, 522 F.2d 885 (3rd Cir. 1975), explained the rule

well in stating that:

[]t is true that ordinarily the words of a
rel ease should not be construed to extend
beyond t he express consideration nentioned so
as to nake a release for the parties which

t hey never intended or contenplated. Thus,
general words of a release will not usually
be construed to bar a claimwhich had not
accrued at the date of the execution of the
rel ease, nor a claim the existence of which
was not known to the party giving the
release. But, the rule is nerely one of
construction, and is never applicable to bar
a claimwhere the very | anguage used by the
parties excludes its use for that purpose.

Three Rivers Mdtors Co., 522 F.2d at 895-896 (internal quotations

and citations omtted).

The facts in Youngren, Vaughn and Restifo serve as

exanpl es of circunstances that woul d render a general release

i mpot ent agai nst an unaccrued clai mthat was not contenpl ated by
the parties at the tinme the rel ease was signed. |n Youngren,
foll owi ng an autonobile accident, Dr. Carneval, the defendant,
performed surgery on Ms. Youngren. Youngren, 876 F. Supp. at 77.
Soon after, Ms. Youngren filed a claimagainst the other driver’s
i nsurance conpany. 1d. M. Youngren accepted a settlenent
anount fromthe insurance conpany and signed a general rel ease

formreleasing the other driver and "all other persons” from al
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liability related to the accident. [d. A few years later, M.
Youngren was involved in another autonobile accident. 1d. at 78.
At that tinme, Dr. Wite, the treating surgeon, discovered that
Dr. Carneval had perfornmed surgery on the wong side of M.
Youngren’s spine. |1d. M. Youngren brought a nedical

mal practice action against Dr. Carneval. 1d. Dr. Carneval
clainmed that the rel ease executed in the first accident shiel ded
himfromliability. 1d. The court disagreed and found that (1)
Ms. Youngren’s nmal practice claimdid not arise fromthe acci dent
covered by the |l anguage of the release but rather froma separate
injury: the injury caused when Dr. Carneval allegedly perforned
surgery on the wong side of her spine, and alternatively that
(2) the cause of action did not accrue until after the rel ease
was executed. |d.

Vaughn i nvolved simlar facts to Youngren. The Vaughn
court found that a “general release which discharges all known
and unknown clains arising as a result of an autonobil e acci dent
does not bar a nedical mal practice action for negligent treatnent
of injuries sustained in the accident when the nedical treatnent
occurred nine nonths after the rel ease was executed.” Vaughn,
648 A . 2d at 39. The court reasoned that the parties to the
rel ease could not have anticipated the doctor’s negligent
surgery. |d. at 40-41. Because the doctor’s “future negligent

treatment was not within the contenplation of the parties, and

11



the mal practice claimhad not yet accrued at the date of the
execution of the release, the release [did] not enconpass this
medi cal mal practice action and cannot be construed so as to bar”
the plaintiff’s claim |[d. at 41.

Lastly, in Restifo, M. and Ms. Restifo brought an
action on behalf of thenselves and their m nor chil dren agai nst
the estate of the driver of another car for personal injuries and
property damage sustained in an autonobile accident. Restifo,
230 A . 2d at 200. The driver’'s estate joined Ms. Restifo as an
addi tional defendant with respect to the clains of her m nor
children on the basis that she was solely liable or |iable for
contribution. 1d. 1In response, Ms. Restifo clained protection
under a release given to her by the decedent driver which
released the plaintiffs fromall clains arising fromthe
accident. |d. The court found that the parties had not
contenpl ated the contribution claimat the tinme of the rel ease
and that the contribution right did “not accrue until after an
action [had] been instituted against the releasor by a third
party.” 1d. at 201. The court stated that, “in the
ci rcunst ances of the instant case such a contract nust show t hat
a release of the right to seek contribution was bargained for and
within the parties’ contenplation. Properly construed, the
rel ease involved in the instant litigation merely prohibits

recovery on an action which originates with the releasor.” |d.
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at 202.

Here, WRA received notice of the Mddleton suit before
it signed the release, since it was served with a wit of sumons
in that case on May 2, 1995 and signed the rel ease on May 31,
1995. The current case is not a situation, such as in the cases
above, where the contracting parties could not have possibly
contenpl ated the unaccrued claim WRA, after having received
notice of the suit, would have had opportunity to consider the
liability of Spring-Del, the |lessee of its property. Generally,
parties are free to bargain for a release of all possible clains,

both known and unknown by the parties. Crestar Mrtg. Corp. v.

Shapiro, 937 F. Supp. 453 (E.D. Pa. 1996)(stating that absent
fraud or m stake, parties may bind thensel ves to any agreenent

that they wish); Brown v. Herman, 665 A 2d 504 (Pa. Super.

1995) (finding that a broadly worded rel ease included future

nmedi cal mal practice clains). |In Butternore v. Aliquippa Hosp.,

561 A 2d 733 (Pa. 1989), the court upheld a broad general release
that rel eased the defendants fromall clains arising froman
acci dent, which were “known or unknown, suspected or unsuspected,
past, present and future clains.” 1d. at 734. The court stated
t hat :

[]f such a release can be nullified or

circunvented, then every witten rel ease and

every witten contract or agreenment of any

kind, no matter how clear and pertinent and

all-inclusive, can be set aside whenever one
of the parties has a change of mnd or
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whenever there subsequently occurs a change
of circunstances which were unforeseen, or
there were after-discovered injuries, or the
magni tude of a releasor’s injuries was
unexpectedly increased, or plaintiff nmade an
i nadequate settlenment. It would nake a
nmockery of the English | anguage and of the
Law to permt this release to be circunvented
or held to be nugatory.

Id. at 735 (quoting Enery v. Mackiew cz, 240 A 2d 68, 70 (Pa.

1968)); see also Crestar Mdirtg. Corp., 937 F. Supp. at 456

(quoting Enery, 240 A 2d at 70).

Under Pennsylvania law, it is also well settled “that
where the parties manifest an intent to settle all accounts, the
release will be given full effect even as to unknown cl ains.”

Three Rivers Mtors Co., 522 F.2d at 896. Furt her nor e,

[i]f one insists that to settle, the matter
nmust end then and forever, as between them
they are at liberty to do so. They may agree
for reasons of their own that they wll not
sue each other or any one for the event in
qguestion. However inprovident their
agreenent nmay be or subsequently prove for
either party, their agreenent, absent fraud,
accident or nutual m stake, is the |aw of

t heir case.

Butternore, 561 A .2d at 735. Also, “comercial parties are free

to contract as they desire.” Mllon Bank, N A, 619 F.2d at 1009

(citing Brokers Title Co., Inc. v. St. Paul Fire & Marine Ins.
Co., 610 F.2d 1174 (3d Cr. 1979)). Mreover, the strongest

i ndi cator of agreenent between parties to a contract is the words
they use in the witten contract. 1d. However, in construing a

general release, “it is crucial that a court interpret [the]
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rel ease so as to discharge only those rights intended to be
relinquished. The intent of the parties nust be sought froma
reading of the entire instrunent, as well as fromthe surroundi ng
conditions and circunstances.” Vaughn, 648 A.2d at 40.
Transportation would have this Court find that it is an
unwavering tenet of Pennsylvania |aw that an indemity clai mthat
has not fully accrued cannot be barred by a general release.
This Court is unable to do as Transportati on wi shes because the
case | aw does not support this conclusion. |In situations where
unaccrued clainms are not contenplated by the parties, words of a
general release will not bar the enforcenent of those clains.
Youngren, 876 F. Supp. at 79; Restifo, 230 A 2d at 201; Vaughn,

648 A 2d at 40. However, future clains contenpl ated by the

parties to the release may be released. Three R vers Mtors Co.
522 F.2d at 896. In this case, WRA had notice of the Mddl eton
suit alnost a nonth before it entered into the release wth
Spring-Del. The parties were aware of the possible indemity
clainms and therefore, those clains were within their
contenpl ati on when they entered into the rel ease.

Transportation, as subrogee of WRA, may not now attenpt to
circunvent the broad | anguage of the general release by utilizing
its current argunent.

V. CONCLUSI ON

It is true that an indemity claimfully accrues for
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all purposes when paynent is made to the injured third party.
Furt hernore, unaccrued clains that were not within the

contenpl ation of the parties when the rel ease was signed are not
barred by the rel ease. Conversely, future clains that were
within the contenpl ation of the parties when the rel ease was
signed are barred by the release. Here, WRA had notice of the
M ddl eton suit and the possible indemity clainms against Spring-
Del alnobst a nonth before it entered into the broad general
release with Spring-Del. Therefore, the rel ease bars the
indemmity clainms and summary judgnent in favor of Spring-Del on
that issue was appropriate. Furthernore, Transportation’s
current Mdtion for Partial Reconsideration is denied.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TRANSPORTATI ON | NSURANCE : ClVIL ACTI ON
COVPANY, :
Plaintiff,
v. : NO 99- CV- 1865

SPRI NG DEL ASSQOCI ATES,

Def endant ,
Third Party Plaintiff,

V.
KAT- MAN- DU CCORPORATI ON

Third Party Defendant.

ORDER

AND NOW this 3rd day of April, 2001, upon
consideration of the Motion for Partial Reconsideration of the
Court Order Granting Spring-Del Associates’ Mtion for Summary
Judgnent with Regard to Cains Asserted by Transportation
| nsurance Conpany as Subrogee of Waterfront Renai ssance
Associates (Dkt. No. 77), filed by Transportation |Insurance
Conpany, and any Responses and Replies thereto, it is hereby

ORDERED t hat the notion is DEN ED

BY THE COURT:

Robert F. Kelly,



